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(b) Purpose. These regulations codify
rules for self-governance compacts,
funding agreements, and construction
project agreements between the De-
partment of Health and Human Serv-
ices (DHHS) and Self-Governance
Tribes to implement sections 2, 3, and
4 of Pub. L. 106-260.

(c) Scope. These regulations are bind-
ing on the Secretary and on Indian
Tribes carrying out programs, services,
functions, and activities (or portions
thereof) (PSFAs) under Title V except
as otherwise specifically authorized by
a waiver under section 512(b) of the Act
[25 U.S.C. 458aaa-11(b)].

(d) Information collection. The infor-
mation collection requirements have
been submitted to the Office of Man-
agement and Budget (OMB) and are
pending OMB approval.

§137.2 Congressional policy.

(a) According to section 2 of Pub. L.
106-260, Congress has declared that:

(1) The Tribal right of self-govern-
ment flows from the inherent sov-
ereignty of Indian Tribes and nations;

(2) The United States recognizes a
special government-to-government re-
lationship with Indian Tribes, includ-
ing the right of the Indian Tribes to
self-governance, as reflected in the
Constitution, treaties, Federal stat-
utes, and the course of dealings of the
United States with Indian Tribes;

(3) Although progress has been made,
the Federal bureaucracy, with its cen-
tralized rules and regulations, has
eroded Tribal Self-Governance and
dominates Tribal affairs.

(4) The Tribal Self-Governance Dem-
onstration Project, established under
title III of the Indian Self-Determina-
tion Act (ISDA) [256 U.S.C. 450f note]
was designed to improve and perpet-
uate the government-to-government
relationship between Indian Tribes and
the United States and to strengthen
Tribal control over Federal funding
and program management;

(5) Although the Federal Government
has made considerable strides in im-
proving Indian health care, it has
failed to fully meet its trust respon-
sibilities and to satisfy its obligations
to the Indian Tribes under treaties and
other laws; and

42 CFR Ch. I (10-1-11 Edition)

(6) Congress has reviewed the results
of the Tribal Self-Governance Dem-
onstration Project and finds that
transferring full control and funding to
Tribal governments, upon Tribal re-
quest, over decision making for Fed-
eral PSFAs:

(i) Is an appropriate and effective
means of implementing the Federal
policy of government-to-government
relations with Indian Tribes; and

(ii) Strengthens the Federal policy of
Indian self-determination.

(b) According to section 3 of Pub. L.
106-260, Congress has declared its pol-
icy to:

(1) Permanently establish and imple-
ment Tribal Self-Governance within
the DHHS;

(2) Call for full cooperation from the
DHHS and its constituent agencies in
the implementation of Tribal Self-Gov-
ernance to—

(i) Enable the United States to main-
tain and improve its unique and con-
tinuing relationship with, and respon-
sibility to, Indian Tribes;

(ii) Permit each Indian Tribe to
choose the extent of its participation
in self-governance in accordance with
the provisions of the ISDA relating to
the provision of Federal services to In-
dian Tribes;

(iii) Ensure the continuation of the
trust responsibility of the TUnited
States to Indian Tribes and Indians;

(iv) Affirm and enable the United
States to fulfill its obligations to the
Indian Tribes under treaties and other
laws;

(v) Strengthen the government-to-
government relationship between the
United States and Indian Tribes
through direct and meaningful con-
sultation with all Tribes;

(vi) Permit an orderly transition
from Federal domination of programs
and services to provide Indian Tribes
with meaningful authority, control,
funding, and discretion to plan, con-
duct, redesign, and administer PSFAs
that meet the needs of the individual
Tribal communities;

(vii) Provide for a measurable par-
allel reduction in the Federal bureauc-
racy as programs, services, functions,
and activities (or portion thereof) are
assumed by Indian Tribes;
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(viii) Encourage the Secretary to
identify all PSFAs of the DHHS that
may be managed by an Indian Tribe
under this Act and to assist Indian
Tribes in assuming responsibility for
such PSFAs; and

(ix) Provide Indian Tribes with the
earliest opportunity to administer
PSFAs from throughout the Depart-
ment.

(c) According to section 512(a) of the
Act [256 U.S.C. 458aaa-11(a)], Congress
has declared, except as otherwise pro-
vided by law, the Secretary shall inter-
pret all Federal laws, Executive Orders,
and regulations in a manner that will
facilitate:

(1) The inclusion of PSFAs and funds
associated therewith, in the agree-
ments entered into under this section;

(2) The implementation of compacts
and funding agreements entered into
under this title; and

(3) The achievement of Tribal health
goals and objectives.

(d) According to section 512(f) of the
Act [26 U.S.C. 458aaa-11(f)], Congress
has declared that each provision of
Title V and each provision of a com-
pact or funding agreement shall be lib-
erally construed for the benefit of the
Indian Tribe participating in and any
ambiguity shall be resolved in favor of
the Indian Tribe.

(e) According to section 515(b) of the
Act [256 U.S.C. 458aaa-14(b)], Congress
has declared that nothing in the Act
shall be construed to diminish in any
way the trust responsibility of the
United States to Indian Tribes and in-
dividual Indians that exists under trea-
ties, Executive orders, or other laws
and court decisions.

(f) According to section 507(g) of the
Act [25 U.S.C. 458aaa—6(g)], Congress
has declared that the Secretary is pro-
hibited from waiving, modifying, or di-
minishing in any way the trust respon-
sibility of the United States with re-
spect to Indian Tribes and individual
Indians that exists under treaties, Ex-
ecutive orders, other laws, or court de-
cisions.

(g) According to section 515(c) of the
Act [26 U.S.C. 458aaa-14(c)], Congress
has declared that the Indian Health
Service (IHS) under this Act shall nei-
ther bill nor charge those Indians who
may have the economic means to pay
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for services, nor require any Tribe to
do so. Nothing in this section shall im-
pair the right of the IHS or an Indian
Tribe to seek recovery from third par-
ties section 206 of the Indian Health
Care Improvement Act [26 TU.S.C.
1621e], under section 1 of the Federal
Medical Care Recovery Act [42 U.S.C.
2651], and any other applicable Federal,
State or Tribal law.

(h) According to section 507(e) of the
Act [26 U.S.C. 458aaa-6(e)], Congress
has declared that in the negotiation of
compacts and funding agreements the
Secretary shall at all times negotiate
in good faith to maximize implementa-
tion of the self-governance policy. The
Secretary shall carry out Title V in a
manner that maximizes the policy of
Tribal Self-Governance, and in a man-
ner consistent with the purposes speci-
fied in section 3 of the Act.

§137.3 Effect on existing Tribal rights.

Nothing in this part shall be con-
strued as:

(a) Affecting, modifying, dimin-
ishing, or otherwise impairing the sov-
ereign immunity from suit enjoyed by
Indian Tribes;

(b) Terminating, waiving, modifying,
or reducing the trust responsibility of
the United States to the Indian
Tribe(s) or individual Indians. The Sec-
retary must act in good faith in up-
holding this trust responsibility;

(c) Mandating an Indian Tribe to
apply for a compact(s) or grant(s) as
described in the Act; or

(d) Impeding awards by other Depart-
ments and agencies of the TUnited
States to Indian Tribes to administer
Indian programs under any other appli-
cable law.

§137.4 May Title V be construed to
limit or reduce in any way the
funding for any program, project,
or activity serving an Indian Tribe
under this or other applicable Fed-
eral law?

No, if an Indian Tribe alleges that a
compact or funding agreement violates
section 515(a) of the Act [256 U.S.C.
458aaa-14(a)], the Indian Tribe may
apply the provisions of section 110 of
the Act [25 U.S.C. 450m-1].
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